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Excerpts from 
SUMMARY OF THE FIRST MEETING OF THE AD HOC GROUP ON LIABILITY AND REDRESS AND THE SECOND MEETING OF THE PARTIES TO THE CARTAGENA PROTOCOL ON BIOSAFETY:
 
25 MAY – 3 JUNE 2005
SUBSTANTIVE ISSUES ARISING FROM THE MEDIUM-TERM PROGRAMME OF WORK AND PREVIOUS DECISIONS OF THE COP/MOP 
HANDLING, TRANSPORT, PACKAGING AND IDENTIFICATION: Documentation for LMO-FFPs (Article 18.2(a)): Documentation for LMO-FFPs was addressed by WG-I on Tuesday, Thursday and Friday, in a contact group from Tuesday to Friday, and in plenary on Friday.
On Tuesday, delegates considered a report of the meeting of the Technical Expert Group on LMO-FFP identification requirements (UNEP/CBD/BS/COP-MOP/2/10) and information documents (UNEP/CBD/BS/COP-MOP/2/INF/2 and INF/3). François Pythoud (Switzerland) presented the report, noting that his annexed revised Chair’s text does not reflect consensus.
Many developing country Parties opposed using the “may contain” language included in Protocol Article 18.2(a), with the African Group stressing that no trace of unapproved LMOs should be contained in any commodity shipment, and that all approved LMOs should be identified. The EC supported allowing importing Parties to decide whether to require documentation in commercial invoices or in a stand-alone document. 
Many countries emphasized the need to build capacity in monitoring and testing of thresholds for approved LMOs. WG-I Chair Ivars established a contact group, to be co-chaired by Pythoud and Nematollah Khansari (Iran).
The contact group met from Tuesday to Friday, including night sessions on Wednesday and Thursday. Delegates debated numerous proposals for the application of the “may contain” language in documentation requirements for LMO-FFPs in both the contact group and in several Friends of the Co-Chairs groups. Ultimately, delegates could not reach agreement on the key issues, including requirements to specify the LMOs that may be present in a shipment if the “may contain” language is used, thresholds for adventitious or technically unavoidable presence of LMOs, and a requirement to document that LMOs have been approved in the country of import. 
Most of the deliberations focused on the extent to which the Party of export is required to fully specify the list of LMOs that may be contained in the shipment, in cases when it is not known which LMOs a shipment of LMO-FFPs contains. Proposals on this matter included: to specify which LMOs the shipment may contain, when it is presumed to contain LMOs; stating that the shipment may contain one or more of a list of LMOs; and stating that the shipment may contain one or more of the LMOs of the commodity in question that are in commercial production in the country of export and are approved in the country of import. Proposals also differed regarding the need to specify only LMOs approved and/or in commercial production in the exporting country or approved in the importing country. It was repeatedly explained that Article 18.2(a) applies only to LMOs already approved in the Party of import. One proposal provided for a decision by the importing party whether or not to require full specification by the exporter of the LMOs that may be contained in a shipment.
Several Parties stressed that documentation requirements should be flexible and the least restrictive possible, maintaining that requirements for full specification would go beyond the mandate given by Article 18.2(a) and Decision BS-I/6. Many developing Parties that are primarily importers opposed such proposals that would allow exporters to claim that they are unaware of the LMOs in a shipment, or encourage them to list all approved LMOs as a means of evading more precise listings. 
On thresholds for adventitious or technically unavoidable presence of LMOs, most Parties agreed that they may be adopted or applied on a national basis, consistent with the objectives of the Protocol. A few opposed, with one Party noting that thresholds do not relate to Article 18.2(a).
Delegates reached consensus on options for documentation, requiring either a commercial invoice, an annex to a commercial invoice, or a stand-alone document. Different views were also expressed on sampling and detection techniques, including the development of criteria. After informal consultations, delegates agreed to further consider the issue at COP/MOP-4 based on experience gained.
On Friday, WG-I Chair Ivars introduced a draft decision produced by the contact group with bracketed references, including on: prior decision by the Party of import; two options on documentation requirements; approval of LMOs in the Party of import; and thresholds for adventitious or technically unavoidable presence of LMOs.
New Zealand, opposed by Iran, Zambia and Cameroon, requested replacing a reference to thresholds with language stating that the adventitious or technically unavoidable presence of LMOs does not trigger documentation and identification requirements under Article 18.2(a). Brazil requested bracketing already agreed text on using a stand-alone document and proposed alternative text on documentation requirements.
Switzerland presented a compromise non-paper without brackets containing a new proposal on documentation of LMO-FFPs, and including a reference to further consideration of the issue by COP/MOP-3. He stressed that the text contains language from the Protocol and decision BS-I/6 on key points of contention and represents a carefully balanced account of proposals brought forward during contact group negotiations. 
The EC, on behalf of the EU, Bulgaria and Romania; Ethiopia, on behalf of the African Group; Norway, Cuba, Ukraine, Belize, Japan, Turkey, Venezuela and Colombia supported the proposed non-paper as a compromise package only. Brazil cautioned against a hasty decision and, opposed by Malaysia, suggested continuing negotiations on the basis of the non-paper at COP/MOP-3. New Zealand opposed references to thresholds. Panama opposed use of the “may contain” language. Kiribati, on behalf of the Asia and Pacific Group, and Iran proposed approving instead the draft decision submitted by the contact group, while including the provision to reconsider the issue at COP/MOP-3.
Ethiopia expressed surprise at Brazil’s negotiating stance and deplored its resistance to a better protection of developing-country interests. WG-I Chair Ivars said she would forward the Swiss compromise text to plenary as a Chair’s draft decision. 
In plenary, COP/MOP-2 President Sothinathan Sinna Goundar (Malaysia) introduced the WG-I Chair’s draft decision for adoption. Brazil and New Zealand formally objected to the adoption of the draft decision. New Zealand highlighted it lacked clarity. COP/MOP-2 President Goundar noted the decision could not be adopted due to lack of consensus, and proposed recording in the report of the meeting that the meeting was unable to adopt a decision on documentation requirements for LMO-FFPs.
The Netherlands, on behalf of the EU, noted its disappointment, requesting that Article 18.2(a) and decision BS-I/6 be attached to the report. Mexico said that it will, in the absence of international guidance, continue to implement its national legislation. 
Draft decision submitted by the WG-I Chair (Swiss compromise proposal): In the draft decision (UNEP/CBD/BS/COP-MOP/2/CRP.4), the COP/MOP: recalls Article 18.2(a) and decision BS-I/6 A; recognizes the potential for thresholds for adventitious or technically unavoidable presence of authorized LMOs as a practical tool for implementing documentation requirements; and recognizes the right of Parties to take more protective action consistent with the objectives of the Protocol.
The COP/MOP requests:
	Parties and urges other governments to ensure the use, as documentation that should accompany LMO-FFPs, “of a commercial invoice, or an annex to a commercial invoice, or a stand-alone document, or other document required or utilized by existing documentation systems, or documentation as required by domestic regulatory framework”; and
  
	Parties and invites other governments to submit prior to COP/MOP-4, information on experience gained in the use of such documentation for COP/MOP-4 consideration. 

With regard to documentation requirements, the COP/MOP requests Parties and urges other governments to:
	take measures ensuring that documentation accompanying intentional transboundary movements of LMO-FFPs clearly identifies that the shipment may contain LMO-FFPs that have been approved in the Party of import; and 
  
	take measures ensuring that documentation accompanying intentional transboundary movements known to intentionally contain LMOs-FFPs clearly states that the shipment contains LMO-FFPs and specifies the LMOs that are known to be in the shipment. 

Documentation requirements applying to both cases include common, scientific and commercial names of the LMO, and its unique identifier or transformation event code.
The COP/MOP further:
	notes that thresholds may be adopted on a national basis for the adventitious or technically unavoidable presence of LMOs;
  
	encourages Parties and other governments to build capacities in the use and development of sampling and detection techniques, and decides to review such techniques at COP/MOP-4 with a view to harmonization; and
  
	decides to further consider, at COP/MOP-3, documentation requirements contained in the decision, with a view to further elaborate them. 

Draft decision submitted by the contact group: The draft decision as submitted by the contact group (UNEP/CBD/BS/COP-MOP/2/WG.1/CRP.5) contains several additional references and a different proposal on documentation requirements. Bracketed references in the preamble include those recognizing: the role of thresholds, potential measures to clarify that only LMOs approved in the country of import are exported, and that transboundary movement shall take place in accordance to prior decision of the importing Party.
On documentation requirements for shipments that are known to contain a mixture of LMO-FFPs, the draft decision contains bracketed language on two options, the applicability of which shall be decided by the importing Party, and notified to other Parties through the BCH. 
The documentation should clearly state that the shipment may contain LMOs and, in this case specifies which LMOs have been used to constitute the mixture; or the shipment may contain one or more of the LMOs of the commodity in question that are in commercial production in the country of export and are approved in the country of import.
An additional bracketed reference requires that documentation states that the LMOs have been approved in the Party of import. Documentation requirements applying to both cases include common, scientific and commercial names of the LMO, and its unique identifier or transformation event code.
The operative paragraph on thresholds – identical to that in the Swiss compromise proposal – is bracketed. The draft decision does not include a provision to further review documentation requirements at COP/MOP-3.
Documentation of LMOs destined for contained use or for intentional introduction into the environment (Article 18.2(b) and (c)): WG-I addressed documentation for LMOs destined for contained use on Tuesday and Wednesday. On Tuesday, the Secretariat introduced background documents (UNEP/CBD/BS/COP-MOP/2/10/Add.1 and UNEP/CBD/BS/COP-MOP/2/INF/4). On Wednesday, WG-I approved a draft decision with amendments, including on references to Article 20.3 (making information available to the BCH). The closing plenary adopted the decision without amendment.
Final Decision: In the decision (UNEP/CBD/BS/COP-MOP/2/L.5), the COP/MOP: urges Parties and invites other governments to take necessary measures, taking into account their specific capabilities, to ensure that those elements of paragraph 18.2(b) and (c) as elaborated in decision BS-I/6 B (paragraphs 2(b) and 2(c) of Article 18) are fully complied with; urges Parties to make available to the BCH information on their domestic import and documentation requirements with respect to LMOs for contained use and intentional introduction into the environment; and decides that documentation requirements of Article 18.2(b) and (c) will be considered in the context of the review of implementation of the Protocol, without prejudice to future consideration of a stand-alone document.
 

